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Report of Foreign Bank and Financial Accounts (FBAR) 
This sample engagement letter is intended to be used when the CPA is engaged solely to prepare the Financial Crimes Enforcement Network (“FinCEN”) Form 114, Report of Foreign Bank and Financial Accounts (“FBAR”).

Exercise caution in discussing tax filing obligations for foreign entities, including foreign bank and securities accounts with clients. In the event a client offers information about previously undisclosed foreign assets or income from these entities and accounts, the client should immediately be advised that:

· these discussions are not subject to the attorney-client privilege, and

· consultations with the client’s attorney should be pursued by the client before providing any further information to the CPA firm.

If there appears to be a willfulness in the failure to file prior year FBARs, the client should immediately be referred to a tax attorney. The privilege of confidential communication may be supported by having the client’s attorney retain the CPA under a Kovel arrangement (United States v. Kovel (296 F.2d (2d Cir. (1961)).

It is not generally recommended that CPAs advise clients regarding their ability to qualify for penalty abatement when filing delinquent FBAR submissions. If the CPA recommends a program and the client does not qualify or is not accepted into the program, the client may assert that the CPA should pay any related penalties, which can be substantial. Tax attorneys experienced with representing clients filing delinquent FBAR submissions should assist the client.

If the taxpayer has unreported income for prior years, issue a separate engagement letter to amend prior year tax returns.

Instructions:
This sample engagement letter is a supplement to the engagement letter guide, Preparing and Using Engagement Letters. Users of this sample engagement letter should refer to this guide to fully understand the components of an engagement letter.
Due to rapid changes in professional standards and laws applicable to the practice of public accountancy, you also should refer to the following for additional guidance regarding the content of engagement letters:

· U.S. Treasury Department Circular 230
· AICPA Professional Standards, rules and interpretations

· AICPA practice aids and training materials

· State board of accountancy rules

· Other applicable laws and regulations, including laws and regulations applicable to the client’s industry
FBAR Engagement Letter Considerations:

· Define the scope and limitations of the engagement.
· Describe the applicable professional standards for the engagement.

· Describe the client’s responsibilities.
· Describe the CPA firm’s responsibilities.
· Indicate when services will begin and conclude.

· Document the limitations on use of the deliverable.

· Discuss the automatic extension of time to file FBAR returns.

· Discuss penalties and interest charges.
· Discuss responsibilities regarding conflicts of interest.

· Renew the engagement letter at least annually.

· Attach the CPA firm’s Terms and Conditions Addendum to the engagement letter and incorporate such by reference.

Engagement letters should not be used for compliance with Internal Revenue Code (“IRC”) §7216, Disclosure or Use of Information by Preparers of Returns, and the applicable regulations, which generally prohibit the disclosure or use of tax return information without the client’s express written consent, the form and content of which are prescribed by IRC §7216. For more information, see the IRS's Section 7216 Information Center. For sample IRC §7216 consent forms, see the AICPA's Section 7216 Guidance and Resources.

* * * * * *
SAMPLE ONLY – CONSULT WITH AN ATTORNEY BEFORE USE: Certain courts view engagement letters as contracts, and local laws and regulations applicable to engagement letter requirements vary significantly. Governmental bodies, commissions, regulatory agencies, state boards of accountancy and professional organizations also have requirements that may prohibit individuals and entities subject to their regulation or professional standards from including engagement letter provisions that limit the rights of clients. Accordingly, before using an engagement letter, an attorney should review it for conformity with applicable laws and regulations.

NOTE: PLEASE REFER TO CNA’S SAMPLE TERMS AND CONDITIONS ADDENDUM FOR OTHER IMPORTANT ENGAGEMENT LETTER PROVISIONS RELATED TO:

· ADMINISTRATIVE PRACTICES, SUCH AS BILLING AND COLLECTIONS;

· COMPLIANCE WITH PROFESSIONAL STANDARDS, INCLUDING RECORDS MANAGEMENT;

· CLARIFICATION OF FIRM RESPONSIBILITIES, SUCH AS LIMITATIONS ON ORAL ADVICE AND REFERRALS;

· RISK ALLOCATION, SUCH AS DISPUTE RESOLUTION; AND

· CONTRACT ENFORCEABILITY, SUCH AS SEVERABILITY.

[Date]
[Client and Spouse Names]
[Client Address]
Dear [Client & Spouse Names]:

[CPA Firm] (“firm,” “we,” “us,” or “our”) is pleased to provide [Client & Spouse Names] (“you” or “your”) with the professional services described below. This letter, and the attached Terms and Conditions Addendum
 and any other attachments incorporated herein (collectively, “Agreement”), confirm our understanding of the terms and objectives of our engagement and the nature and limitations of the services we will provide. The engagement between you and our firm will be governed by the terms of this Agreement.
Engagement Objective and Scope
We will prepare the following report for the year ended [Date]:

· Financial Crimes Enforcement Network (“FinCEN”) Form 114, Report of Foreign Bank and Financial Accounts (“FBAR”)
This report is not a tax return nor is the related filing requirement part of filing an income tax return. It is a report filed with FinCEN, an agency of the U.S. Department of the Treasury, in compliance with the Bank Secrecy Act. FinCEN may share the information in this report with other federal and state agencies, including the Internal Revenue Service (“IRS”).
Generally, if you are a U.S. citizen or resident alien (green card holder), you must report all income from all sources within and outside of the U.S. on your U.S. income tax returns.

The information you provide (as detailed under Client Responsibilities below) may be used by us to determine if related IRS tax form filing requirements may apply to you. These filing requirements may include Form 8938, Statement of Specified Foreign Assets, Form 1116, Foreign Tax Credit, and Form 1118, Foreign Tax Credit - Corporations. If required, these forms must be filed with your U.S. income tax return. Failure to file required forms may result in the imposition of civil and criminal penalties, and the loss of income tax credits or deductions available for use in your U.S. income tax returns. The preparation of your U.S. income tax return is not within the scope of this engagement.

We cannot answer questions about use of the FBAR by agencies other than FinCEN. All such questions should be directed to your attorney for response prior to authorizing us to file the FBAR on your behalf.

We will not prepare any reports, tax forms or tax returns other than those identified above, without your written request, and our written consent to do so. We will rely upon the completeness and accuracy of the information and representations you provide to us to prepare your FBAR. We have not been engaged to and will not prepare financial statements. We will not audit or otherwise verify the data you submit to us, although we may ask you to clarify certain information. We also may ask you to authorize your attorney to release information to us.
We will prepare the above-referenced report solely for filing with FinCEN. Our work is not intended to benefit or influence any third party, either to obtain credit or for any other purpose.

You agree to indemnify and hold us harmless with respect to any and all claims arising from the use of the FBAR for any purpose other than filing with FinCEN regardless of the nature of the claim, including the negligence of any party.
Our engagement does not include any procedures designed to detect errors, fraud, or theft. Therefore, our engagement cannot be relied upon to disclose such matters. In addition, we are not responsible for identifying or communicating deficiencies in your internal controls. You are responsible for developing and implementing internal controls applicable to your operations.
This engagement is limited to the professional services outlined above.

CPA Firm Responsibilities

Unless otherwise noted, we will perform our services in accordance with the Statements on Standards for Tax Services (“SSTSs”) issued by the American Institute of Certified Public Accountants (“AICPA”) and U.S. Treasury Department Circular 230 (“Circular 230”). It is our duty to perform services with the same standard of care that a reasonable tax return preparer would exercise in this type of engagement. It is your responsibility to safeguard your assets and maintain accurate records pertaining to transactions. We will not hold your property in trust for you, or otherwise accept fiduciary duties in the performance of the engagement.
Prior year review (Optional if prior year returns were not prepared by the CPA firm)
Our review of the prior year’s report will necessarily be limited and may not find all errors. We will, however, bring to your attention any errors that we find. If you ask us to prepare an amended report and address any other matters arising as a result of any error, and we agree to amend the report, we will confirm this engagement in a separate Agreement.

Tax planning services

Tax planning services are not within the scope of this engagement. During the course of preparing the FBAR identified above, we may bring to your attention potential tax savings strategies for you to consider as a possible means of reducing your taxes in subsequent tax years. However, we have no responsibility to do so, and will take no action with respect to such recommendations, as the responsibility for implementation remains with you, the taxpayer. If you ask us to provide tax planning services, and we agree to provide them to you, we will confirm this engagement in a separate Agreement.

Government inquiries

This engagement does not include responding to inquiries by any governmental agency or tax authority. If your report is selected for examination or audit, you may request our assistance in responding to such an inquiry. If you ask us to represent you, and we agree to represent you, we will confirm this engagement in a separate Agreement.

Third-party requests (Optional)

We will not respond to any request from banks, mortgage brokers or others for verification of any information reported on these reports. We do not communicate with third parties or provide them with copies of reports.

Reliance on others (Optional)

If you wish to take a tax position based upon the advice of another tax advisor, we must comply with Circular 230, §10.37(b) and AICPA SSTS No. 1 and related Interpretations 1-1 and 1-2, which requires the position to meet the “realistic possibility,” “substantial authority,” or “more likely than not” standard, as applicable. You agree to obtain a written statement from the advisor confirming the standard that should apply so the position may be properly disclosed. If additional research or disclosure is required, you agree to pay for the additional charges necessary to complete the disclosure or research.

Client Responsibilities
You are responsible for informing us of all foreign financial assets and interests, including any financial interest in, or signature authority over assets, or financial accounts located in a foreign country. This information includes but is not limited to savings accounts, checking accounts, current accounts, securities accounts, custodial accounts, certificates of deposit, time deposits, mutual funds, annuities, insurance policies with cash surrender values, retirement accounts, and pension accounts. In addition, any ownership interests you directly or indirectly hold in an entity or company located in a foreign country such as a corporation, partnership or trust must be reported. Please disclose all items that may possibly fall within this broad definition. You are responsible for asking us if you have any questions about what is required to be reported.

Communication of authority of others (Optional)

You hereby authorize the following individuals to communicate directly with us to request services and obtain copies of tax and financial information on your behalf:

Name







Title

You agree that the authority conveyed above shall continue in full force and effect until you inform us of any modifications in writing.

Online access to information (Optional)

To the extent you provide our firm with access to electronic data via a local or online database from which we will download your trial balance or other information, you agree that the data is accurate as of the date and time you authorize it to be downloaded.

Documentation

You are responsible for maintaining adequate documentation to substantiate the accuracy and completeness of your FBAR. You should retain all documents that provide evidence and support for reported balances on your FBAR, as required under applicable laws and regulations. You represent that you have such documentation and can produce it, if necessary, to respond to any audit or inquiry by FinCEN, or other tax authorities. You agree to hold our firm harmless from any liability including but not limited to, civil or criminal penalties, additional tax, interest and professional fees resulting from inadequate documentation.

Foreign filing obligations

You are responsible for complying with the tax filing requirements of any other country. You acknowledge and agree that we have no responsibility to raise these issues with you and that foreign filing obligations are not within the scope of this engagement.

Virtual currency (Optional)

The IRS considers virtual currency (e.g., Bitcoin) as property for U.S. federal income tax purposes. As such, any transactions in, or transactions that use, virtual currency are subject to the same general tax principles that apply to other property transactions.

If you had virtual currency activity during the tax year, you may be subject to tax consequences associated with such transactions and may have additional reporting obligations. You agree to provide us with complete and accurate information regarding any transactions in, or transactions that have used, virtual currency during the applicable tax year.

Ultimate responsibility

You have final responsibility for the accuracy of your FBAR. We will provide you with a copy of your electronic FBAR and accompanying schedules and statements for review prior to filing with FinCEN. You agree to review and examine it carefully for accuracy and completeness.
You will be required to verify and sign a completed FinCEN Form 114a, Record of Authorization to Electronically File FBARs, before your FBAR can be filed electronically.
Timing of the Engagement
We expect to begin our services upon receipt of this executed Agreement and all information and documents necessary to prepare the report.
Our services will conclude upon the earlier of:
· the filing and acceptance of your 20[XX] FBAR by FinCEN,
· written notification by either party that the engagement is terminated, or
· one year from the execution date of this Agreement.
Extensions of Time to File the FBAR Report

The original filing due date for the FBAR is April 15, 20[XX]. Due to the high volume of tax returns prepared by our firm, you must provide the information needed to prepare the FBAR no later than [Date].
It may become necessary to automatically extend the filing deadline if there are unresolved issues or delays in processing, or if we do not receive all of the necessary information from you on a timely basis. An extension of time to file may extend the time available for FinCEN to review your report or may extend the statute of limitations to file a legal action. Extensions may affect your liability for penalties and interest or compliance with governmental or other deadlines.

Penalties and Interest Charges – Related Returns
Failure to file an FBAR when required, or to fully and accurately disclose all information requested in the report, may result in the imposition of civil or criminal penalties, and interest charges on unpaid penalties. If you have income earned outside of the United States, additional penalty and interest charges can be assessed by the IRS and other tax authorities on such income if it is not reported on your income tax returns. These penalties and related interest charges may be significant. You, as the taxpayer, remain responsible for the payment of all tax, penalties, and interest charges imposed by tax authorities.

Professional Fee

Our professional fee for the services outlined above is estimated to be $[X], of which [X]% is due upon execution of this Agreement as a retainer (Optional). This fee is based upon the complexity of the work to be performed, and our professional time, as well as out-of-pocket expenses. In addition, this fee depends upon the timely delivery, availability, quality, and completeness of the information you provide to us. You agree that you will deliver all records requested and respond to all inquiries made by our staff to complete this engagement on a timely basis. You agree to pay all fees and expenses incurred whether or not we prepare the FBAR.
We require that all outstanding invoices be paid prior to releasing the completed FBARs. We do not release incomplete FBARs.

* * * * * *

We appreciate the opportunity to be of service to [Client Name]. Please date and execute this Agreement and return it to us to acknowledge your acceptance. We will not initiate services until we receive the executed Agreement and retainer (Optional).

Very truly yours,

[CPA Firm]

___________________

[Accountant Name]

[Accountant Title]

ACCEPTED:

___________________

___________________

[Client Name]



[Client Spouse’s Name]

___________________

[Date]

* * * * * *

This information is produced and presented by CNA, which is solely responsible for its content.

This sample engagement letter contains illustrative language to include in an engagement letter. The letter should not be construed as legal advice or legal opinion on any factual situation. As legal advice must be tailored to the specific circumstance of each case, the general information provided herein is not intended as a substitute for the advice of a professional or legal counsel. This sample is not intended to be all-inclusive of the types of services performed by accountants. It should be customized for each engagement and prepared in accordance with applicable professional, legal and regulatory requirements.

The information, examples and suggestions presented in this material have been developed from sources believed to be reliable, but they should not be construed as legal or other professional advice. CNA accepts no responsibility for the accuracy or completeness of this material and recommends consultation with legal counsel and/or other professional advisors before applying this material in any particular factual situations. This material is for illustrative purposes and is not intended to constitute a contract. Please remember that only the relevant insurance policy can provide the actual terms, coverages, amounts, conditions and exclusions for an insured. All CNA products and services may not be available in all states and may be subject to change without notice.

Any references to non-CNA websites are provided solely for convenience, and CNA disclaims any responsibility with respect thereto.

"CNA" is a registered trademark of CNA Financial Corporation. Certain CNA Financial Corporation subsidiaries use the "CNA" trademark in connection with insurance underwriting and claims activities. Copyright © 2020 CNA. All rights reserved.
� CNA’s sample Terms and Conditions Addendum is available in the � HYPERLINK "https://forms.cpai.com/members/access.jsp" �Policyholder Resource Center�.
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